IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HANS EDWARD SOLUM JR & : ClVIL ACTI ON
SUSAN B. SOLUM :
V.
HOMRD YERUSALI M et al. NO. 98-4056
MVEMORANDUM and ORDER
Shapiro, S.J. June 16, 1999

Plaintiffs Hans Edward Sol um and Susan B. Sol um parents of
decedent Alison Leah Solum filed this action against 23
i ndi vi dual defendants, enployed by the Commonweal t h of
Pennsyl vani a, and the Borough of Chester Heights (“Borough”).
They all ege a cause of action under 42 U. S.C. § 1983 as a result
of the death of their daughter in an autonobil e accident.
Def endant s have noved to dism ss the conplaint. For the reasons

stated bel ow, defendants’ notions will be granted.

FACTS

Alison Leah Solumwas killed in a tragi c autonpbil e acci dent
at 9:10 p.m on August 7, 1996, on Baltinore Pike (Route 1), in
Chester Heights, Pennsylvania. Baltinore Pike is a four |ane
di vi ded hi ghway, with the sides separated by a “low | oped
concrete nountable divider.”

While Ms. Solumwas driving south, another driver, Anthony
Cifelli, driving north, encountered a vehicle stopped on his side

of the road waiting to make a lawful left turn. 1In avoiding the



stopped vehicle, G felli swerved, traveled over the divider, and
struck the Sol um vehi cl e.

Plaintiffs filed suit against certain enpl oyees of the
Pennsyl vani a Departnment of Transportation (collectively the
“Commonweal t h defendants”). They allege that the poorly designed
road was unsafe, and that the Commonweal th defendants knew it
because since 1991 over 1,000 serious bodily injuries were
reported on that stretch of highway. Plaintiffs added the
Bor ough of Chester Heights (“Borough”) as a defendant because it
all egedly knew of the problens and failed to exercise its police
powers under 75 Pa. Stat. Ann. § 6101, et seq., to repair the
state road.

Plaintiffs claimdefendants’ failure to design, construct,
or maintain the road in a safe condition deprived themof “their
liberty interest in the continued association with their
daughter” under the Due Process C ause of the United States

Constitution.! Defendants have noved to dismss the conpl aint.

Dl SCUSS| ON

St andard of Revi ew

In considering a notion to dismss under Rule 12(b)(6), the

! The Borough nentions that the decedent’s estate
previously settled a state court action against the driver and
ot hers. For purposes of this notion, the previous litigation
wi Il not be considered.
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court “must take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the pleadings, the plaintiff nay be entitled to relief.” Colburn

v. Upper Darby Township, 838 F.2d 663, 665 (3d Cr. 1988), cert.

deni ed, 489 U.S. 1065 (1989); see Rocks v. Gty of Phil adel phia,

868 F.2d 644, 645 (3d Cir. 1989). The court nust deci de whet her
“relief could be granted on any set of facts which could be

proved.” Ransomyv. Mrrazzo, 848 F.2d 398, 401 (3d GCr. 1988).

A notion to dismss may be granted only if the court finds the
plaintiff can prove no set of facts in support of her claimwhich

would entitle her to relief. See Conley v. G bson, 355 U. S 41

45 (1957).

1. Liberty Interest of a Parent in the Life of an Adult Child
To assert a 8§ 1983 cause of action, plaintiffs nust plead a

violation of a constitutionally protected interest. 42 U S.C 8§

1983. The Court of Appeals has recognized the liberty interest a

parent has in the |life of a minor child. See Estate of Bailey v.

County of York, 768 F.2d 503, 509, n.7 (3d Gr. 1985)(overrul ed

on other grounds). This interest stens fromthe parents’ custody
and interest in nmaintaining the famly. See id. The court has
not addressed whether that interest extends to the life of a

child no longer a mnor. See Freedman v. City of Allentown, 853
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F.2d 1111, 1117 n.5 (3d Cr. 1988).

In Estate of Bailey, the Court of Appeals cited with

approval Bell v. Gty of MIwaukee, 746 F.2d 1205 (7th Gr.

1984). See Estate of Bailey, 768 F.2d at 509, n.7. Bell found

parents have a constitutional liberty interest in their
relationship with their children based on their “interest in the
conpani onshi p, care, custody, and nmanagenent” of the children.
Bell, 746 F.2d at 1244-1245. Recogni zing that the interests

i nvol ved did not change based on the age of the child, the Bell
court specifically rejected limting parental interest to a m nor
child; the child s age and dependence on the parents were factors
a jury could consider in determ ning the anount of damages. See

id. at 1245; see also Estate of Cooper v. Leaner, 705 F. Supp.

1081, 1087 (M D. Pa. 1989)(parents could recover |oss of interest
inson's life regardl ess of age and residential status); Agresta
v. Sanbor, 687 F. Supp. 162, 164 (E.D. Pa. 1988)(parents stated
cause of action under 8§ 1983 despite age and marital status of
son). The Court of Appeals will nore likely than not recognize
parental liberty interests in the relationship with a child
regardl ess of age. The Soluns had a liberty interest inthe life

of their daughter.

I1l1. Liability Elenents of § 1983

To maintain a civil rights action, plaintiff nust allege: 1)
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action by the state or governmental entity; 2) deprivation of a
constitutional right; and 3) causation. See 42 U S.C. § 1983;?

Gty of Los Angeles v. Heller, 475 U. S. 796, 799 (1986) (per

curian); Kneipp v. Tedder, 95 F.3d 1199, 1212 n.26 (3d GCr.

1996) . Since this court finds plaintiffs were not deprived of a
constitutional right, it will not address the issue of causation
A Governnment al Action

1. Commonweal t h Def endant s

State action exists if a defendant’s “official character is
such as to lend the weight of the State to his decisions.” Lugar

v. Ednondson Gl Co., Inc., 457 U. S. 922, 937 (1982). Here, the

Comonweal t h def endants desi gn and maintain roads for the
Commonweal t h of Pennsyl vani a; state action is present. Because
they are sued in their individual capacities, they are not
entitled to El eventh Anmendnent i mmunity.

2. Muni ci pal Def endant

Muni ci palities act in a governnental capacity through the

2 42 U S.C. 8§ 1983 provides:

Every person who, under col or of any statute,

ordi nance, regulation, custom or usage, of any State
or Territory or the District of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or

i mmunities secured by the Constitution and | aws, shal
be liable to the party injured in an action at | aw,
suit in equity, or other proper proceeding for redress.
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policies and custons they pronulgate. They may deprive a person
of a constitutional interest only through an official policy or
custompermtting or requiring the nmunicipal agent’s action. See

MMIlian v. Mnroe County, --US.--, 117 S. C. 1734, 1736

(1997); Monell, 436 U S. at 491. “Policy is nade when a
‘deci si onmaker possess[ing] final authority to establish
muni ci pal policy with respect to the action’ issues an official
procl amation, policy, or edict. A course of conduct is
considered to be a ‘custoni when, though not authorized by | aw,
‘such practices of state officials [are] so permanent and wel |

settled” as to virtually constitute law.” Beck v. Gty of

Pittsburgh, 89 F.3d 966, 971 (3d Cir. 1996), cert. denied, 117 S

Ct. 1086 (1997), (quoting Andrew v. Gty of Phila., 895 F.2d 1469,

1480 (3d Cir. 1990)). Plaintiffs allege a Borough policy or
custom of not maintaining Route 1 safely; if proved, it would

constitute state action for 8 1983 liability.

B. Deprivation of a Constitutional R ght
Due Process “does not transformevery tort conmtted by a

state actor into a constitutional violation.” DeShaney v.

W nnebago County Dep’'t of Soc. Servs., 489 U. S. 189, 202 (1989).

| n DeShaney, the guardian for a mnor child sued the county
Soci al Services Departnment for not renmoving the child fromhis

father’s custody despite indications that the father abused the
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child. The child was subsequently brain damaged by his father’s
beati ngs. The Suprenme Court held the county not |iable for
failing to intervene on the child s behalf. See id. at 202. The
DeShaney Court enphasi zed that the Constitution acts as a
restriction on state action; the state has no duty to protect its
citizens fromprivate actors, so state actors are not liable for
failure to act. See id. at 195-97.

DeShaney and subsequent cases recogni ze two exceptions where
there may liability for failure to act: 1) a custodi al
relati onship between plaintiff and the governnent actor; or 2) a

state-created danger. See Mirse v. Lower Merion Sch. Dist., 132

F.3d 902, 907 (3d Cir. 1997)(action dism ssed because school
district could not have foreseen that decedent woul d be shot by
mental ly unstable person if door to school building were |eft
open). Here, there is no contention of a custodial relationship;
liability is prem sed on a state or nunicipality created danger.
The Court of Appeals explored the “state-created danger”

theory, but did not adopt it, in Mark v. Borough of Hatboro, 51

F.3d 1137, 1152 (3d GCr. 1995). In Mark, plaintiff sued a
muni ci pal fire conpany for failure to screen vol unteer
firefighter applicants after one volunteer firefighter set fire
to plaintiff’s business; he contended the vol unteer woul d not
have been hired had defendant required psychol ogi cal testing.

The court affirnmed dism ssal of the action because the vol unt eer



firefighter was a private actor, not one “clothed with the
authority of state law,” 1id. at 1150; it refused to adopt a
“state-created danger” theory on those facts. See id. at 1153.
In the Mark case, the general public was exposed to the
possibility of injury by the firefighter; the court required a

discrete plaintiff vulnerable to a foreseeable injury. See id.

The “state-created danger” theory was adopted n Kneipp, 95
F.3d at 1208. In Kneipp, plaintiff and her husband, visibly

intoxi cated, were returning froma tavern at night. They were

st opped by police officers and separated. The officers all owed
plaintiff’s husband to go hone, but would not permt plaintiff to
| eave. Later, they left plaintiff to find her way hone al one,

but she fell in a ditch and suffered permanent brain damage. The
Knei pp court held that whether the police officers created the
danger to plaintiff by renoving plaintiff fromthe care of her
husband and forcing her to go honme al one, sonething she was

obvi ously unable to do, was a material issue of fact for a jury.
See id. at 1209, 1211.

A four part test determ nes whether D s actions may
constitute a “state-created danger”: 1) foreseeable and fairly
direct harm 2) wilful disregard of the harmto the plaintiff by
t he governnent actor; 3) a relationship between plaintiff and
defendants; and 4) use of defendants’ authority to create a

danger that otherw se would not have existed. See Mrse, 132



F.3d at 908; Kneipp, 95 F.3d at 1208.

1. Foreseeabl e and Direct Harm

A jury nmust find the harm caused to Alison Sol um was
foreseeable and direct. On this notion to dismss, whether it is
foreseeabl e that drivers on Route 1 exceed the speed |imt or
drive in an otherw se unlawful fashion may be an issue of fact.
But the harm caused to Alison Solum and the manner in which it
occurred, as distinct fromaccidents in general, m ght not be
f oreseeabl e. See Mirse, 132 F.3d at 908-09.

In Morse, decedent’s estate alleged the school district
vi ol ated decedent’s civil rights when it nmade no effort to
enforce its policy requiring that the school building be cl osed
and | ocked. Decedent was shot by a nentally unstable third party
who entered the building by an open door. The court, applying
the el enments adopted in Kneipp, held that the defendants coul d
not have foreseen that plaintiff’s nurder by a nentally unstable
person because of an open door. See id. at 908.

The Morse court did not analyze the situation based on
general harmthat could result if sonmeone entered the school
bui I di ng through the open door; it considered the specific acts
of the particular private party inflicting the harm and
def endants’ know edge of the situation. See id. The court also
found the causal connection between the defendants’ act of

| eavi ng the door open and the attack too attenuated to inpose
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liability. See id. at 909.

The harm caused here is even less direct than in Mixrse. The
| ack of causal connection between the injuries and defendants’
failure to act is nore attenuated than in Mrse, because the
parents bring the action, not the decedent; the harm caused to
decedent’s parents is even |less foreseeable and direct in the
absence of defendants’ ability to foresee the specific victim
her famly situation, and the manner and neans of the harm

2. W I ful Disregard

Plaintiffs nust establish that defendants were deliberately
indifferent by acting in wilful or reckless disregard of the
rights of Alison Solunis parents. According to the conplaint,
def endants had anpl e notice of the danger presented by the
current construction of Route 1; there were over 1,000 reports of
accidents on Route 1 in the vicinity of this accident. There
m ght be a factual issue whether the alleged actions of
def endants were done with deliberate indifference to the harm
caused the traveling public.

3. Rel ati onship Between Plaintiffs and Defendants

I f the defendant does not have specific know edge of the
particular plaintiff, no relationship inposing liability exists.
See Mark, 51 F.3d at 1152. The foreseeable plaintiff nmay be an
i ndi vidual or a discrete class, but governnent action or inaction

with respect to the general public does not fall within the
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purview of 8§ 1983. See Morse, 132 F. 3d at 913. Liability is

l[imted to individuals or a discrete class because:
Where the state actor has allegedly created a

danger towards the public generally, rather than an

i ndi vidual or group of individuals, holding a state

actor liable for the injuries of foreseeable plaintiffs

woul d expand the scope of the state-created danger

t heory beyond its useful and intended limts. \Were

the allegedly unlawful acts of the state actor

affect only a limted group of potential plaintiffs,

the potentially broad reach of the state-created danger

theory i s constrai ned by exam ni ng whet her the

plaintiff or plaintiffs were "foreseeable" victins.

Morse, 132 F.3d at 913, n.12.

A “discrete class” is a group of plaintiffs reasonably
identifiable. Nam ng the class is not enough; the class nust be
di stingui shable fromthe public in general. Here, plaintiffs
assert that the discrete class of plaintiffs involved in this
action are drivers of the stretch of Route 1 where the fatal
acci dent occurred. However, “drivers on Route 1" involves the
general population not a discrete class, and plaintiffs are not
even the drivers but the parents of a driver on Route 1

No reason exists for providing recovery to drivers and not
passengers, so the class would be even |arger than that defined
by plaintiffs. To permt plaintiffs to recover, the class would
be defined as “travelers along Route 1 and their parents.” Route
1is amjor traffic artery traveled by thousands daily, and this

cl ass contains an unquantifiable and virtually unidentifiable

mass of potential plaintiffs. Such a class would not constrain
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“the potentially broad reach of the state-created danger theory.”

ld.; see also Mark, 51 F.3d at 1153 (people com ng in contact

wth violent firefighter not a discrete class). Plaintiffs fail
to state a cause of action for a “state-created danger” to
di screte nenbers of a class other than the general public.

4. Qpportunity Created by Defendants

Plaintiffs nust al so prove that defendants acted
affirmatively to create a danger or an opportunity for harmthat

ot herwi se woul d not have exi sted. See DR. v. Mddl e Bucks Area

Vocational Technical Sch., 972 F.2d 1364, 1373 (3d Gr.

1992) (violation insufficient to state 8§ 1983 claimif state actor
did not act affirmatively).

The conpl ai nt asserts defendants failed to act in a nunber
of ways, including: not correcting or redesigning the road; not
reducing the speed limts; and not prohibiting left turns at
certain intersections. But the defendants did not construct
Route 1; the problemplaintiffs allege is that defendants did not
correct the current state of Route 1.

The only truly affirmative action alleged is that sone of
the defendants directed that highway funds be used for purposes
other than the repair of Route 1. “Decisions concerning the
al l ocation of resources to individual progranms ... involve a host
of policy choices that nust be nade by locally el ected

representatives, rather than by federal judges interpreting the
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basic charter of Governnment for the entire country.” Collins v.

Gty of Harker Heights, 503 U. S. 115, 128-29 (1992). There is no

liability for a state-created danger.

Plaintiffs’ conplaint attenpts to convert a very unfortunate
aut onobil e accident into a constitutional claim \While the
events conpl ai ned of had tragi c consequences, no defendants
affirmatively created a danger within the scope of DeShaney and
subsequent decisions. Defendants cannot be held |iable for the
actions of which plaintiffs conplain. The solution to a
situation like this is through the political not the judicial

process.

CONCLUSI ON

Plaintiffs, as parents of the decedent, have standing to
bring this 8§ 1983 action, but the notions to dism ss nust be
granted. Taking the allegations of the conplaint as true,
plaintiffs’ conplaint does not state a cause of action agai nst
ei ther the Commonweal th def endants or the Borough. The
plaintiffs do not fall within a discrete class, nor did the
defendants act affirmatively to deprive themof their

constitutional rights.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HANS EDWARD SOLUM JR & : CIVIL ACTI ON
SUSAN B. SOLUM :

V.
HOMRD YERUSALIM et al. NO. 98-4056

ORDER

AND NOW this 16th day of June, 1999, upon consi deration of
defendants’ notions to dismss and all responses and replies,
and in accordance with the attached Menorandum it is hereby
ORDERED t hat :

1. The notion to dism ss of defendants Howard Yerusalim
Bradley L. Mallory, Larry M King, CGerald R Fritz, Thomas E
Teneyck, WIlliam R Myer, Mchael M Ryan, Fred W Bowser,
Mahandra G Patel, Gary L. Hoffman, Amar Bhaj andas, Thomas E
Bryer, Andrew Warren, Carl Keefer, Vito Genua, Douglas My,
Werner Eichorn, Elaine Elbich, TimOBrien, Barry Snyder, Stephen
B. Lester, and Mchael G rman is GRANTED

2. The notion to dism ss of defendant Borough of Chester
Hei ghts i s GRANTED

3. The nmotion to dism ss of defendant Bruce Rowe is
GRANTED.

4. Pursuant to the order dated January 14, 1999,
plaintiffs shall respond to the outstanding notion for sanctions
within five (5) days of service of this Menorandum and O der.

Shapiro, S.J.



